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ASSESSMENT 


SPECIAL  FRANCHISES 


J.  NEWTON  FIERO, 


Counsel  designated  by  the  Attorney-General 


Submitted  to  State  Board  of  Tax  Commissioners  Septem 

ber  28,  1899, 


ALBANY: 

BRANDOW  PRINIING  COMPANY 


OPINION. 


To  tlie  State  Board  of  Tax  Commissioners: 

Under  the  designation  made  by  the  Attorney-General,  and  upon 
your  request  for  an  examination  and  opinion  as  to  the  administra- 
tion of  the  Tax  Law  relative  to  “ special  franchises,”  under  chap- 
ter 712  of  the  Laws  of  1899,  amending  chapter  908  of  the 
Laws  of  1896,  I submit  the  following: 

FRANCHISES  ARE  PROPERTY. 

In  order  to  arrive  with  some  degree  of  certainty  at  the  proper 
construction  and  practical  interpretation  of  the  Act  in  question 
relative  to  taxation  of  franchises,  it  is  not  only  quite  desirable,  but 
absolutely  necessary,  to  consider  the  condition  of  the  law  on  the 
subject  previous  to  the  passage  of  the  act. 

It  is  held  by  numerous  authorities  that  franchises  are  property. 
People  V.  O’Brien,  111  N.  Y.  1,  involved  this  question,  was  argued 
by  very  able  counsel,  and  received  consideration  in  an  exceedingly 
elaborate  opinion  by  Chief  Judge  Ruger,  citing  numerous  au- 
thorities. Upon  a careful  review  of  the  statutes  and  decisions  on 
the  subject,  it  was  held  that  certain  corporate  franchises  have  been 
uniformly  regarded  as  indestructible  by  legislative  authority,  and 
as  constituting  property  in  the  highest  sense  of  the  term.  This 
decision  was  made  with  reference  to  the  right  of  a street  railroad 
corporation  to  a franchise  for  a surface  road  in  the  streets  of  New 
York,  and  determines  decisively  the  question  that  a franchise  of 
the  character  to  be  taxed  under  this  Act  as  a “ special  franchise  ” 
is  a property  right. 
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(locision  was  followed  in  Coney  Island,  etc.,  II.  R.  Co.  v. 
Ke  inedy,  15  App.  Div.  588,  and  also  cited  and  followed  in  People 
ex  "cl.  Coney  Island  R.  R.  Co.  v.  ISTeff,  15  App.  Div.  585.  In  the 
City-  of  Brooklyn  v.  Nassau  R.  R.  Co.,  20  App.  Div.  81  (33),  the 
proposition  was  laid  down:  “A  franchise  to  construct  and  main- 
taii  a railroad  is  property.”  This  view  was  again  strongly  stated  by 
Pai  ker,  Ch.  J.,  in  Ingersoll  v.  Nassau  Electric  R.  R.  Co.,  1.57  N. 
Y.  153  (4G3),  citing  111  N.  Y.  1,  as  authority  for  the  proposition: 
“ I . is  well  settled  that  a perfected  railroad  franchise  constituted 
eitl  er  by  direct  legislative  grant,  or  by  consent  of  local  authorities 
and  property-owners,  in  pursuance  of  the  Constitution  and  General 
La"\^s,  especially  when  followed  by  actual  construction  and  opera- 
tioi , is  a property  right  that  cannot  afterwards  be  taken  away  or 
din  inished,  either  by  subsequent  constitutional  amendment  or  by 
legislative  or  municipal  action,  except  in  the  exercise  of  the  police 
pov  er,  or  the  right  of  eminent  domain.” 

In  People  ex  rel.  Woodhaven  Gas  Co.  v.  Deehan,  153  N.  Y. 
52,  the  Court,  in  considering  the  effect  of  a franchise  g-ranted  by 
the  authorities  of  a town  to  a gas  light  company  to  lay  conductors 
in  t he  streets  and  highways  for  the  purpose  of  delivering  gas,  held 

SI  ch  a franchise  is  property  that  cannot  be  destroyed  or  taken 
away  from  it.”  This  language  is  cited  with  approval  in  Ghee  v. 
Noithern  Union  Gas  Co.,  158  N.  Y.  510  (513),  opinion  by  Par- 
ker. Ch.  J.  In  the  latter  case  it  is  stated,  speaking  of  consent  on 
the  part  of  the  municipal  authorities  to  lay  gas  light  conductors 
by  ii  gas  company  to  conduct  gas  through  the  streets  of  the  city, 
“ tl;  at  it  operates  to  create  a franchise  by  which  is  vested  in  the 
cor]  oration  receiving  it,  a perpetual  and  indefeasible  interest  in 
the  land  constituting  the  streets  of  a municipality.” 

EXEMPTION  OF  FRANCHISES  FROM  TAXATION. 

ly  section  3 of  article  1 of  the  Tax  Law  of  1896  it  is  provided 
that  all  real  property  within  this  State,  and  all  personal  property 
situ  ited  or  owned  within  this  State  is  taxable,  unless  exempt  from 
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taxation  by  law.  This  is  a substantial  re-enactment  of  the  Re- 
vised Statutes  (8th  ed.  p.  1082).  This  statutory  provision  has  been 
reiterated  and  enforced  from  time  to  time  by  the  courts,  and  the 
proposition  is  laid  down  in  People  ex  rel.  Newburgh  Savings  Bank 
V.  Peck,  157  N.  Y.  51,  at  page  54,  opinion  by  Gray,  J.,  as  fol- 
lows: “All  property  by  the  Tax  Law  of  this  State  is  made  liable 
to  taxation,  except  so  far  as  it  is  expressly  exempted  by  law.  That 
is  the  general  rule,  and,  in  order  that  any  property  shall  be  taken 
out  of  its  operation,  the  legislative  enactment  depended  upon  for 
exemption  must  be  in  unmistakable  terms.  No  person  or  prop- 
erty is  impliedly  exempt  from  taxation,  and  it  is  the  rule  that 
where  exemption  is  claimed  the  statute  is  to  be  strictly  construed 
against  the  claimant.” 

Thus  the  law  of  this  State  as  it  existed  before  and  since  the  re- 
vision in  1896,  prescribed  a definite  rule  by  which  all  real  property 
in  the  State,  and  all  personal  property  situated  or  owned  within 
the  State  is  taxable,  unless  specifically  exempted  by  law. 

But  franchises  were  practically  exempted  from  assessment  for 
local  purposes  by  reason  of  the  fact  that  no  method  was  provided 
by  which  they  should  be  assessed,  and  they  were  not  regarded  as 
within  the  definition  of  either  real  or  personal  property.  The 
definition  of  real  property  in  the  Revised  Statutes,  or  as  sub- 
sequently amended  in  1881  and  again  in  the  revision  of  1896,  did 
not  provide  specifically  for  the  assessment  of  franchises,  although 
by  the  amendments  referred  to  very  much  of  valuable  property 
which  had  theretofore  escaped  assessment  was  included  within  the 
statutory  provision. 

The  rule  that  the  powers  and  privileges  which  constitute  fran- 
chises of  a corporation  are  property,  but  had  not  theretofore  been 
subjected  to  taxation  in  this  State,  was  laid  dov-n  in  Monroe  Sav- 
ings Bank  v.  City  of  Rochester,  37  XL  Y.  365,  opinion  by  Fuller- 
ton, J.  (367),  where  the  franchise  of  a savings  bank  was  taxed  as 
personal  property  under  the  Haws  of  1866  (vol.  2,  p.  1674). 

In  Smith  v.  Mayor,  68  XL  Y.  552,  it  is  distinctly  held,  “ Under 
the  laws  of  our  State  a mere  franchise,  or  incorporeal  hereditament 
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of  my  kind,  is  not  taxable  except  by  special  statute.’  This  is  said 
with  reference  to  tlie  taxation  of  a pier  bnilt  under  a franchise 
prnited  by  the  City  of  Xew  York,  and  it  is  held  that  the  franchise 
is  not  taxable,  but  the  pier  itself  as  a structure  is  liable  to  taxation. 
Tu  People  ex  rel.  Panama  E.  11.  Co.  v.  Commissioners  of  Taxes, 
10  t Y.  Y.  240  (248),  decided  in  1877,  Judge  Andrews  says:  “ It 
set  ms  to  admit  of  no  doubt  that  the  term  ‘ land  ’ as  defined  in  the 

set  ond  section  does  not  include  franchises  of  a corporation,  and 

• 

rt'j  ers  to  the  fact  that  franchises  may  be  taxed  as  personal  property 
by  special  legislation. 

It  will  thus  be  seen  that  previous  to  the  decision  in  the  Union 
Tmst  Company  case,  126  Y.  Y.  433,  it  had  been  held  that 
fritnchises  were  not  taxable  either  as  real  or  as  personal  prop- 
er y,  This  view  seemed  to  be  based  upon  the  fact  that  franchises 
w(  re  not  classified  by  law  as  either  real  or  personal,  but  regarded 
as  incorporeal  hereditaments,  and  hence  not  within  the  general 
pr  ovisions  of  the  statute  requiring  real  and  personal  property  to  be 
assessed.  It  was,  however,  to  a greater  or  less  extent  the  custom 
of  assessors,  and  very  generally  acquiesced  in,  to  assess  the  fran- 
chises of  corporations  in  connection  with  their  capital  stock  as 
personal  property,  up  to  the  date  of  the  decision  in  People  ex  rel. 
U lion  Trust  Company  v.  Coleman,  126  1ST.  Y.  443,  handed  down 
in  June,  1891.  In  that  case  it  was  distinctly  held  that  franchises 
of  corporations  were  not  taxable.  The  same  proposition  was  again 
bi  oadly  stated  in  People  ex  rel.  Manhattan  E.  E.  Co.  v.  Parker, 
1^  6 Y.  Y.  304,  and  reiterated  in  People  ex  rel.  Manhattan  E.  R. 
C).  V.  Barker,  152  Y.  Y.  417,  where  it  is  said:  “The  value  of 
tie  franchise  should,  therefore,  have  been  deducted  before  the  as- 
sessment was  made,  or  the  valuation  should  have  proceeded  upon 
tie  basis  that  it  did  not  include  the  franchise.”  This  language 
wis  used  Avith  reference  to  an  assessment  against  an  elevated  rail- 
r(  ad  upon  its  capital  stock.  This  rule  is  again  stated  and  enforced 
ii  People  ex  rel.  D.,  L.  & AV.  E.  E.  Co.  v.  Clapp,  152  Y.  Y.  490. 
These  authorities  are  referred  to,  commented  upon  and  followed 
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in  People  ex  rel.  Brooklyn  E.  E.  Co.  v.  Yeff,  19  App.  Div.  590, 

affirmed  without  opinion,  154  Y.  Y.  763. 

The  situation,  therefore,  appears  to  have  been  at  the  time  of 
the  enactment  of  the  statute  in  question,  that  Avhile  all  leal  and 
personal  property  Avas  taxable  under  the  general  provisions  of  the 
statute,  no  specific  provision  AA’as  made  for  the  assessment  of  fran- 
chises either  as  real  or  personal,  or  as  distinct  from  either,  and  they 
were  only  taxable  under  the  provisions  of  Article  IX  of  the  Tax 
EaAV,  providing  for  a franchise  tax  on  corporations,  that  is, 
franchises  Avcre  taxable  only  by  the  Comptroller  in  the  manner 
provided  by  laAV  ; Avhich  taxation  is,  by  express  terms,  solely  for 
State  purposes,  and  this  tax  does  not  and  Avas  not  intended  to 
affect  the  “ special  franchises  ” taxable  by  the  statute  under  con- 
sideration. 

“PEAYCHISE”  AS  DISTIYGUISHED  FROM  “SPE- 
CIAL EEAYCHISE.” 

An  element  of  confusion  enters  into  the  discussion  of  the  ques- 
tions arising  under  this  statute  by  reason  of  the  different  mean- 
ings of  the  term  “ franchise  ” as  heretofore  used  in  the  statutes  and 
decisions,  in  some  cases  referring  to  the  poAver  and  privilege  to  be 
a corporation,  and  in  others  to  the  right  granted  by  the  State  or 
municipality  to  use  a street,  highAvay  or  public  place.  It  was  evi- 
detitlv  the  intent  of  the  statute,  as  amended,  to  .avoid  this  confusion 
so  far  as  possible  by  using  the  term  “ special  franchise  ” for  the 
purpose  of  designating  the  character  of  the  franchise  to  be  taxed 
under  such  amendment.  It  is  necessary,  therefore,  to  consider 
the  distinction  betAveen  the  term  “ franchise  ” used  in  its  general 
sense  in  the  Tax  LaAV  as  it  stood  before  the  amendment,  and  in 
the  decisions  thereunder,  and  the  “ special  franchise  ” as  defined 
by  the  Act  as  it  now  stands. 

An  examination  of  the  statutes  and  authorities  shoAA’s  that  the 
franchise  referred  to  in  Article  IX  of  the  Tax  LaAv  in  the  opinion 
of  the  Court  in  the  Union  Trust  Company  case,  and  in  some  of 
the  other  cases  above  referred  to,  is  entirely  distinct  from  and  is 
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n('t  the  franchise  intended  to  he  taxed  under  the  present  Act.  It 
is  said  in  Home  Insurance  Company  v.  Xow  York,  lo4  U.  S.  594 
(fOS),  quoting  37  N.  Y.  365,  and  affirming  92  Y.  328,  and 
tlicrefore  being  an  authority  on  the  point,  that  the  term  “ corporate 
frinchise  or  Imsiness,”  as  used  in  the  statutes  of  this  State,  means 
“ The  right  or  privilege  given  by  the  State  to  two  or  more  persons 
oi  being  a corporation;  that  is,  of  doing  business  in  a corporate 
capacity,  and  not  the  privilege  or  franchise  which  when  incorpo- 
rated the  company  may  exercise.” 

Judge  Finch  says  in  Union  Trust  Company  case,  126  !N.  Y. 
4^  3,  that  the  choice  and  conduct  of  the  business  enterprises  car- 
ried on  by  corporations  are  not  taxable,  and  also  that  they  are  the 
ch  lef  elements  in  the  value  of  the  franchise.  lie  defines  the  f ran- 
ch ise  of  the  corporation  as  its  business  opportunity  and  capacity. 
T]  lis  was  said  evidently  with  regard  to  the  right  to  do  business  as 
a jorporation,  and  the  matters  connected  with  and  growing  out  of 
su3h  right  ; since  no  other  element  entered  into  the  consideration 
of  the  franchise  in  that  case  from  the  very  nature  of  the  business 
ca  n-ied  on  by  that  company,  which  in  no  way  involved  any  ques- 
tic  n with  regard  to  what  is  defined  as  a “ special  franchise.” 

In  People  ex  rel.  Coney  Island  R.  R.  Co.  v.  17ell,  15  App.  Div. 
5^5,  it  is  said:  “ The  distinction  between  such  a franchise  (fran- 
chise to  use  streets  and  highways)  and  the  franchise  of  exercising 
banking,  trading  and  insurance  powers  which  ordinarily  expire 
with  the  death  of  the  corporation  is  clearly  pointed  out  by  Ruger, 
Ch.  J.,  in  People  v.  O’Brien,  111  N.  Y.  1.”  The  distinction  as 
so  pointed  out  in  111  17.  Y.  has  been  recently  formulated  by  a 
ve'y  competent  authority  on  the  subject  as  follows:  “That  the 

rij  ht  to  exist  as  a street  railway  corporation  was  so  distinct  from 
tho  privilege  of  that  corporation  to  operate  its  railway  on  a given 
cit  Y street,  that  the  former  might  be,  and  in  that  case  actually  had 
besn  annihilated,  without  in  any  way  affecting  the  integrity, 
chmging  the  nature  or  impairing  the  value  of  the  latter  which 
remained  as  an  asset  to  be  divided  among  tha  stockholders  and 
creditors  of  the  defunct  corporation.” 
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In  15  App.  Div.  585  (supra)  the  distinction  is  pointed  out  be- 
tween the  franchise  discussed  in  the  Union  Trust  Co.  case  and  the 
franchise  in  the  O’Brien  case,  as  follows : “ It  would  seem  in  that 
case  (Union  Trust  Co.)  the  only  franchise  the  relator  had  was 
to  be  a corporation  and  to  do  business.  In  the  case  of  the  street 
railroad  company,  besides  the  franchise  to  be  a corporation,  the 
company  has  a franchise  to  maintain  and  operate  a railroad  on  the 
street  or  highway.  This  last  franchise  is  of  very  different  char- 
acter from  those  of  trust  companies,  bank  and  insurance  com- 
panies.” And  the  same  distinction  is  again  made,  People  ex  rel. 
Brooklyn  R.  R.  Co.  v.  Yeff,  19  App.  Div.  592,  affirmed  on  opinion 
• below,  156  Y.  Y.  673,  where  it  is  said  that  there  may  be  “ A 
marked  difference  between  the  franchise  to  construct  and  operate 
a railroad  on  a street,  which  franchise  is  absolute  property,  inde- 
pendent of  the  existence  of  the  corporation;  and  other  corporate 
franchises,  such  as  those  of  a trust  company,  which  are  merely  to 
be  a corporation  and  to  do  business.” 

In  the  Union  Trust  Company  case  it  was  held  that  good-will  as 
used  in  connection  with  the  franchise  discussed  in  that  case  is  not 
taxable  (126  Y.  Y.  437),  and  in  People  ex  rel.  Malcolm  Brewing 
Company  v.  Yeff,  19  App.  Div.,  affirmed,  154  Y.  Y.  437,  that 
rule  is  recognized  and  followed,  it  being  held  that  the  relator  in 
that  case  was  not  assessable  for  the  value  of  any  supposed  good-will. 
This  rule  has  been  recently  recognized  at  Special  Term  in  People- 
ex  rel.  Cornell  Steamboat  Co.  v.  Dederick,  25  Misc.  539,  where  the 
evidence  was  that  the  ability  of  that  company  to  pay  interest  and 
dividends  rested  in  the  good-will  of  the  business  concerns  owned 
by  the  company,  and  in  the  personnel  of  the  management  ; it  was 
held  that  as  the  relator  had  no  personal  property,  exclusive  of  fran- 
chises and  good-will  over  and  above  its  indebtedness,  the  assess- 
ment made  upon  it  was  illegal.  Affirmed  without  opinion.  Ap- 
pellate Division,  Third  Department,  1899.  This  is  not  the  rule 
under  the  Corporation  Tax  Law;  by  that  statute  good-will  is  tax- 
able. People  ex  rel.  Johnson  v.  Roberts,  159  Y.  Y.  50. 
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It  is,  therefore,  very  clear  that  franchises  of  the  chai-acter  ex- 
c rcised  by  the  corporation  sought  to  be  assessed  in  the  Union  Trust 
Company  case  are  of  an  entirely  different  character  from  those 
'c  ffected  by  the  present  Act ; and  that  a franchise  to  do  business 
i a a corporate  capacity  is  not  and  was  not  intended  to  be  taxable 
i s a “ special  franchise.”  The  complication  in  the  matter  arises 
Jrom  the  fact  that  corporations  affected  by  the  present  Act,  and 
taxable,  for  and  on  account  of  “special  franchises,”  also  exercise 
Iranchises  of  the  same  character  as  those  held  to  be  non-taxablo 
i 1 the  Union  Trust  Company  case.  This  was  the  situation  in  the 
Hanhattan  Ry.  Co.  cases,  146  U.  Y.  and  152  K Y.  (supra),  where 
ttie  broad  general  rule  was  laid  down  that  the  franchises  of  a 
corporation  are  not  taxable  by  the  assessors,  thus  exempting  both 
classes  of  franchises.  The  latter  company  exercised  a franchise 
t)  be  a corporation  as  well  as  enjoyed  franchises  to  use  the  public 
streets;  and  so  far  as  the  franchise  connected  with  and  grovdng 
cut  of  this  right  to  act  as  a corporation  is  concerned,  aside  from 
t le  franchise  to  use  the  street,  those  decisions  remain  in  full  force 
and  effect;  so  that  all  that  can  be  assessed  under  the  present 
s ;atute  is  the  “ special  franchise  ” defined  in  the  Act  as  the  right 
t ) use  a street,  highway  or  public  place.  dTe  act  confers  no  power 
0 f authority  to  assess  such  franchises  as  are  exercised  by  the  Union 
Tnist  Company,  or  by  railroad  or  other  companies,  aside  from  the 
r ght  to  use  streets,  highways  or  public  places.  In  assessing  the 
“ special  franchises  ” all  other  franchises  must  be  carefully  ex- 
c uded  in  arriving  at  the  valuation  of  the  “ special  franchise  ” and 
r(  -al  estate  connected  therewith. 

The  purpose  of  the  present  statute  is  to  subject  a certain 
c ass  of  franchises  therein  defined  as  “ special  franchises  ” and 
tliose  only  of  the  character  defined  by  the  Act,  to  assessment  and 
tixation.  The  Act  does  not  give  the  right  to  assess  a corpora- 
te on  for  the  privilege  of  exercising  its  right  as  such,  or  for  its  good- 
V ill,  or  the  choice  or  conduct  of  its  business.  The  restrictions  as  to 
t.  le  method  of  arriving  at  the  value  of  the  taxable  property  of  cor- 
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porations  for  purposes  of  assessment  as  laid  down  in  the  decisions 
heretofore  cited  remain  unchanged,  the  decisions  of  our  courts 
on  this  point  being  operative,  except  so  far  as  the  present  Act, 
either  directly  or  by  reasonable  implication,  changes  the  rule. 

VALUATION  OF  SPECIAL  FRANCHISE. 

We  may  now  consider  the  manner  in  which  the  value  of  a 
“ special  franchise  ” is  to  be  arrived  at,  bearing  in  mind  the  statu- 
tory definition  above  referred  to,  and  its  distinction  from  other 
franchises. 

It  is  said  in  People  v.  Home  Insurance  Co.,  92  N.  Y.  328  (af- 
firmed, 134  U.  S.  594),  at  page  341  of  the  opinion,  that  “ It  can 
hardly  be  denied  that  a fair  measure  of  the  value  of  franchises 
of  corporations  would  be  the  profits  resulting  from  their  use,  and 
in  adopting  such  a rule  of  estimate,  no  one  could  justly  complain 
of  its  being  unequal  in  its  effect  upon  different  corporations,  or 
unjust  in  its  general  operation.”  Although  the  discussion  there 
arose  relative  to  a franchise  of  a different  character  from  that  now 
under  discussion,  namely,  “ the  right  to  do  business  as  a corpora- 
tion,” yet  it  would  seem  to  be  a most  important  element  in  arriv- 
ing at  the  value  of  a “ special  franchise  ” as  well  ; and  that  the 
•adoption  of  a rule  by  which  the  value  of  such  a franchise  should 
be  arrived  at  by  taking  into  consideration  to  a very  considerable 
extent  the  profits  resulting  from  its  use,  is  just  and  equitable. 

No  statute  precisely  similar  in  its  operation  can  be  found  as  a 
guide,  and  the  determination  of  this  question  can  only  be  arrived 
at  by  the  examination  of  kindred  statutes  in  other  States,  and  the 
decisions  of  our  courts  under  statutes  relating  to  assessment  and 
taxation  having  reference  to  corporate  property,  and  involving  to 
some  extent  the  questions  now  arising  for  consideration. 

The  statutes  of  the  States  which  pro'vfide  for  the  assessment  of 
franchises  differ  widely  in  form  and  substance. 

In  California  it  is  provided  that  the  term  “ property  ” includes 
franchises  for  the  puiq)ose  of  taxation.  Railroad  franchises  are 
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to  be  assessed  by  tlie  State  Board  of  Equalization,  and  other  fran- 
shises  by  local  assessors. 

In  Indiana  “ all  corporate  property,  including  capital  stock  and 
franchises,”  is  assessed  at  the  place  where  the  principal  office  or 
place  of  business  of  the  corporation  is  located,  and  sworn  state- 
aients  are  required  under  the  listing  system  giving  very  full  de- 
;ails  as  to  the  facts  required  from  corporations. 

In  Missouri  there  is  the  simple  provision  that  railroad  corpora- 
:ions  shall  be  assessed  on  their  gross  earnings,  their  net  earnings, 
;heir  franchises  and  their  capital  stock. 

In  Montana  the  term  “property”  includes  franchises  for  the 
>urpose  of  taxation,  and  the  capital  stock  of  a corporation  must  be 
isted  and  taxed  where  the  principal  office  or  place  of  business  of 
;he  corporation  is  located. 

In  South  Dakota  the  capital  stock  and  franchise  of  corporations 
,ind  persons  seem  to  be  listed  and  assessed  locally. 

The  laws  of  Illinois,  Kentucky  and  Massachusetts  alone  afford 
l ome  aid  in  determining  the  method  of  arriving  at  the  value  of 
' special  franchises  ” for  the  purpose  of  taxation  in  this  State,  but 
ipon  the  whole  only  slight  assistance  is  to  be  obtained  from  the 
! tatutes  and  decisions  of  those  States  by  I'eason  of  their  dissimilar 
; orm  and  character  and  of  the  rules  laid  down  by  our  own  courts 
T inder  existing  laws  relative  to  the  manner  of  arriving  at  the  value 
< I corporate  property,  wliich  rules  remain  in  full  force  and  effect, 
i ,nd  must  be  applied  in  the  absence  of  any  legislation  on  the  sub- 
•ect,  in  enforcing  the  provisions  of  the  present  law. 

The  Massachusetts  statute  seems  to  require  the  Tax  Commis- 
E loners  to  base  the  valuation  of  a franchise  entirely  upon  the  mar- 
ket value  of  the  shares  of  the  corporation,  requiring  that  they 
E hall  estimate  from  such  market  value  the  clear  cash  valuation  of 
the  shares  on  a certain  day,  which  shall  be  taken  with  certain 
( eductions  as  the  true  value  of  the  corporate  franchise,  these  de- 
( uctions  including  real  estate  and  machinery.  It  is  quite  evident 
that  this  method  is  subject  to  the  same  objection  and  for  the  same 
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reasons  as  that  provided  by  the  Illinois  statute,  which  mil  be  here- 
after considered. 

The  Kentucky  statute  provides,  among  other  things,  that  for 
the  purpose  of  determining  the  value  of  franchises  to  be  taxed,  the 
corporations  liable  to  assessment  shall  file  a statement  showing  in 
addition  to  the  name  and  place  of  business  of  the  corporation,  and 
the  kind  of  business  in  which  it  is  engaged,  the  amount  of  its 
capital  stock,  the  number  of  shares  into  which  it  is  divided,  the 
amount  of  stock  paid  up,  together  with  the  par  and  real  value  of 
such  stock,  and  the  highest  price  for  which  it  was  sold  within  the 
preceding  year.  Also,  the  surplus  and  undivided  profits,  the  value 
of  all  other  assets,  together  with  the  total  amount  of  indebted- 
ness, the  amount  of  gross  and  net  earnings  from  all  sources  during 
the  previous  year,  and  the  amount  and  kind  of  tangible  property 
within  the  State,  where  situated,  and  its  fair  cash  value,  adding 
to  these  requirements,  “ and  such  other  facts  as  the  Auditor  may 
require.”  This  statute  affords  many  practical  suggestions  as  to 
the  information  necessary  to  enable  a State  board  whose  duty  it 
is  to  assess  the  value  of  franchises  to  arrive  at  a correct  valuation. 

The  statute  most  frequently  referred  to  as  likely  to  throw  light 
upon  this  subject  is  that  of  Illinois,  enacted  in  1871,  and  con- 
sidered by  the  Supreme  Court  of  the  United  States  in  State  Eail- 
road  Tax  Cases,  92  U.  S.  575,  which  Act  authorizes  the  valuation 
of  the  franchises  of  corporations  for  puiq3oses  of  taxation  by  the 
State  Board  of  Equalization,  and  authorizes  such  Board  to  adopt 
rules  and  principles  for  ascertaining  the  value  of  the  property  to  be 
assessed.  It  will  be  noted  that  the  Illinois  statute  provides  that  the 
franchise  shall  be  assessed,  together  with  the  capital  stock,  as 
personal,  while  our  statute  provides  that  the  franchise  shall  be  as- 
sessed as  real  estate. 

The  Illinois  Board  adopted  as  a rule  for  ascertaining,  in  the  first 
instance,  the  cash  value  of  the  capital  stock  of  such  corporation, 
including  franchises,  the  following:  “ Eirst,  the  market  or  fair 

cash  value  of  the  shares  of  capital  stock,  and  the  market  or  fair 
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cash  value  of  the  debt  (excluding  from  such  debt  the  indebted- 
ness 'or  current  expenses),  shall  be  combined  or  added  together, 
and  the  aggregate  amount  so  ascertained  shall  be  taken  and  held 
to  be  the  fair  cash  value  of  the  capital  stock,  including  the  fran- 
chises , respectively,  of  such  companies  and  associations.” 

Ttis  rule  has  the  merit  of  simplicity,  but  it  will  be  found  im- 
pract  cable  to  adopt  it  under  the  decisions  of  our  courts  on  the 
quest  on  of  valuation  of  corporate  property.  In  the  Metropolitan 
Railv  ay  case,  146  H.  Y.  304,  the  assessors  in  arriving  at  the  value 
of  th(  I capital  stock  and  taxable  assets  of  the  Metropolitan  Railway 
Comj  any  took  as  a basis  the  amount  of  the  outstanding  mortgage 
bondj  covering  the  property  of  the  company.  The  assessment  was 
vacat;d,  and  a reassessment  ordered,  and  in  discussing  the  point 
refer]  ed  to  the  Court  says : “ Again,  the  method  presented  by  the 
respondents’  counsel  involves  the  presumption  that  the  indebted- 
ness < if  the  corporation  represents  property  to  the  amount  of  such 
indet  tedness,  in  addition  to  that  represented  by  its  capital  stock. 
This  resumption  cannot  be  indulged.  The  indebtedness  may  have 
been  incurred  for  operating  expenses,  wages  of  employees  and 
mateiial  used  up.  It  may  represent  property  worn  out,  decayed 
or  burned  up  during  the  existence  of  the  cor|X)ration.  Presump- 
tions that  arise  from  the  earnings  of  a corporation  and  those  that 
arise  from  its  indebtedness  are  quite  different.  Too  many  of  the 
raUroids  of  the  country  are  in  the  hands  of  receivers  to  warrant  a 
judicial  presumption  that  the  bonded  or  other  indebtedness  of  each 
road  represents  its  actual,  tangible  property  in  addition  to  that 
reprei  ented  by  its  capital  stock.”  The  argument  and  ruling  are 
equal  y strong  as  to  intangible  property  in  152  N".  Y.  417. 

Ho  r is  it  possible  to  adopt  as  an  absolute  rule  the  cash  value  of 
the  shares  of  capital  stock,  as  under  the  Rlinois  statute,  by  reason 
of  th(  ruling  in  the  Coleman  case,  126  H.  Y.,  where  Judge  Finch 
distin  3tly  repudiates  the  idea  that  the  value  of  the  shares  of  stock 
of  its  df  under  ordinary  conditions  is  a fair  measure  of  the  value 
of  tliu  corporate  property.  'He  says,  at  page  438,  that  the  actual 


15 

value  of  the  capital  stock  of  the  company  may  be  much  less  than 
its  nominal  or  par  value,  while  yet,  the  share  stock,  strength- 
ened by  hopes  of  the  future  and  the  support  of  earnings,  may  be 
worth  its  par  or  even  more.” 

Again,  at  page  448,  he  says : “ How  unreliable  the  test  of 
share-value  may  be,  through  the  effect  of  gambling,  false  rumors, 
scarce  money  and  panics.  Judge  Comstock  describes  in  his  opinion, 
to  which  I have  already  referred.”  The  oj>inion  referred  to  is  the 
dissenting  opinion  of  Comstock,  J.,  in  People  v.  Commissioners  of 
Taxes  and  Assessments,  23  H.  Y.  192  (218),  and  the  statement 
of  the  learned  judge  thus  approved  in  the  Coleman  case  is  as  fol- 
lows: There  is  no  property  so  liable  to  gambling  and  specula- 

tion as  stock  in  corporations.  Its  value  is  often  unknown  to  the 
large  number  of  holders,  because  those  having  leading  interests 
and  concerned  in  the  management  conceal  such  value  for  their 
own  private  purposes.  Stocks  may  be,  and  frequently  are,  in- 
flated or  depressed  by  those  who  wish  to  sell  or  to  buy.  They  arc 
subject,  moreover,  to  all  the  vicissitudes  of  the  money  market. 
They  go  up  or  down  in  the  fullness  of  expectation  and  hope  of  to- 
day, or  in  the  panic  of  to-morrow.  Actual  value  is  the  result  to  be 
arrived  at,  for  such  are  the  words  of  the  statute,  and  the  in- 
quiry, therefore,  must  have  a primary  regard  to  the  property  and 
estate  which  alone  impart  such  value.” 

It  will  be  seen  that  the  value  of  the  share  stock  and  the  amount 
of  bonded  indebtedness  are  not  to  be  considered  as  controllinir 
factors  in  arriving  at  the  value  of  the  assets  of  a corporation,  in- 
cluding the  franchise,  where  other  sources  of  information  exist 
and  are  available,  and  that  such  a rule  cannot,  under  our  authori- 
ties, be  safely  adopted  as  an  absolute  gnide  for  arriving  at  such 
valuation.  It  does  not  follow,  however,  that  the  value  of  the 
capital  stock,  or  the  value  of  the  bonded  indebtedness,  cannot  be 
considered.  In  the  Coleman  case,  it  is  distinctly  held  that  in  the 
absence  of  other  and  better  sources  of  information,  the  market 
value  of  the  shares  may  be  taken  into  account,  and  it  is  said  that 
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tliat  ii  sometliing  very  different  from  making  this  value  con- 
clusive ; authorizing  the  use  of  this  class  of  information  where  no 
other  ;s  available,  and  referring  to  it  as  the  poorest  means  of  in- 
formal ion,  and  the  most  deceptive  and  treacherous,  useful  only 
when  i better  and  truer  test  cannot  be  obtained.  The  Court  also 
cites  I eople  ex  rel.  Knickerbocker  Tire  Insurance  Co.  v.  Coleman, 
107  K.  Y.,  which  holds  that  “ The  law  does  not  prescribe  how  the 
actual  value  of  the  capital  stock  of  a corporation  shall  be  ascer- 
tained, that  is  left  to  the  judgment  of  the  assessors,  and  in 
appraidng  the  actual  value  they  have  a right  to  resort  to  all 
the  te -ts  and  measures  of  value  which  men  ordinarily  adopt  lor 
business  purposes,  in  estimating  and  measuring  values  of  prop- 
ertv.  Thev  mav  take  into  account  the  business  of  the  corpora- 

t/  €/  t. 

tion,  i ts  propertv,  the  value  of  its  actual  assets,  the  amount  and 
nature  of  its  present  and  contingent  liability,  the  amount  of  its 
dividends,  and  the  market  value  of  its  shares  of  stock  in  the  hands 
of  individuals.  Judge  Finch,  however,  cites  from  the  latter  case 
with  i pproval  the  insistance  of  counsel  that  the  market  value  of 
shares  of  the  corporation  is  not  the  proper  and  sole  test  of  the 
value  of  the  cor|x>rate  capital.” 

In  People  ex  rel.  Malcolm  Brewing  Co.  v.  Keff,  19  App.  Div. 
597,  it  is  said  that  the  market  value  of  the  stock  may  be  resorted 
to  wh  ire  the  value  of  the  assets  of  a company  cannot  be  definitely 

ascert  dned. 

In  People  ex  rel.  v.  'Home  Insurance  Co.,  92  K.  Y.  328,  at  page 
347,  t be  value  of  the  capital  stock  as  an  element  for  the  determina- 
tion 0 f the  value  of  a tax  to  be  levied  upon  a franchise  (that  is,  a 
franc]  use  tax  under  the  corporation  laws)  is  referred  to  as  being 
prope  ’ and  convenient,  and  it  was  stated  that  variations  in  the 
value  of  stock  indicated  necessarily  minor  variations  in  the  value 
of  its  franchise. 

W1  ile  this  language  was  used  in  reference  to  a franchise  of  a 
corpo ‘ation  in  regard  to  its  assessment,  it  is  qidte  applicable  with 
reference  to  the  franchises  under  consideration,  and,  together  with 
the  li:  le  of  authorities  on  the  point,  fully  justifies  the  consideration 
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of  the  capital  stock  as  one  of  the  several  elements  which  may  be 
used  in  arriving  at  the  valuation  of  a corporate  franchise. 

It  is  said  in  Pittsburgh,  etc.,  Bailroad  Co.  v.  Backus,  154  U.  S. 
421,  in  discussing  the  statute  of  Indiana,  relating  to  fixing  the 
valuation  for  taxation,  that  such  Board  used  the  following  method 
of  arriving  at  the  valuation:  “In  arriving  at  the  basis  for  the 

estimate  of  said  values  the  Board  has  considered  the  cost  of  con- 
struction and  equipment  of  said  roads,  the  market  value  of  the 
stocks  and  bonds,  and  the  gross  and  net  earnings  of  each  of  said 
roads,  and  all  other  matters  appertaining  thereto  that  would  assist 
the  Board  in  arriving  at  a true  cash  value  of  the  same.”  This  ac- 
tion of  the  State  Board  was  affirmed. 

In  People  ex  rel.  D.,  L.  & W.  B.  B.  Co.  v.  Clapp,  152  K.  Y. 
490,  it  appears  that  the  assessors  in  assessing  the  real  estate  of  a 
railroad  company  running  through  a town  for  a small  proportion  of 
its  length,  based  their  assessment  upon  the  “ cost,  rentals,  and 
earnings  of  said  railroad.”  The  Court  says,  in  rev'ersing  the  action 
of  the  assessors,  and  holding  that  the  true  rule  with  regard  to  a 
line  of  railroad  running  through  a country  district  under  such 
conditions  is  the  cost  of  reproduction,  that  “ Where  the  assessors 
have  jurisdiction  over  all  the  property  of  the  corporation  within 
the  State,  whether  it  be  real  estate,  capital  stock  or  franchises,  they 
may  deal  with  every  element  of  value  that  constitutes  property 
of  the  corporation,  or  enters  into  its  earning  or  producing  ca- 
pacity.” 

The  rule  thus  laid  down  is  applied  in  People  ex  rel.  Manhattan 
Bailroad  Co.  v.  Barker,  28  App.  Div.  13,  to  a road  lying  entirely 
within  a single  tax  district,  and  the  court  holds  that  in  such  a case 
the  true  rule  to  be  applied  in  ascertaining  the  valuation  is  not  the 
cost  of  removal  and  rebuilding:  “ That  was  not  in  the  mind  of 

the  Court  in  announcing  the  cost  of  reproduction  as  the  rule  of 
valuation,  but  the  cost  of  production  of  a system  of  railroads  such 
as  this  at  the  time  of  the  assessment  if  there  were  no  railroad  in 
existence.” 
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Foi  the  purpose  of  arriving  at  the  total  value  of  the  property 
of  tlu  corporation  exercising  a “ special  franchise,”  and  with  a 
\uew  o making  proper  deductions,  this  rule  would  seem  to  be  ap- 
plicabie  to  the  duties  of  the  State  Board  of  d'ax  Commissioners; 
it  bei  ig  held  in  the  principal  case  that  it  may  be  competent  to 
consicer  all  the  elements  of  value  that  the  assessors  had  con- 
sidere  1,  as  shown  by  their  return.  The  same  authority  recognizes 
income  or  earning  capacity  as  an  element  of  value  in  arriving  at 

the  vdue  of  the  entire  corporate  property. 

Tn  irj'iving  at  the  earning  capacity,  with  a view  to  determining 
the  v£  lue  of  corporate  property,  it  will  be  necessary  also  to  take  into 
consi(  eration  the  bonded  indebtedness  upon  which,  interest  is 
earned  for  the  purpose  of  ascertaining  the  value  of  the  entire 
corporate  property;  since  the  capacity  to  earn  interest  upon  the 
bonde  d indebtedness,  together  with  the  capacity  to  pay  a dividend 
upon  the  stock,  are  elements  which  must  enter  into  any  method 
for  ascertaining  the  value  of  the  property. 

Th  5 more  important  elements  which  enter  into  the  value  of 
prope  ’ty,  which  cannot  be  said  to  have  a market  value,  because 
there  is  no  other  property  like  it,  and  consequently  no  similar 
prope  'ty  put  upon  the  market,  are,  first  its  earning  capacity  as  an 
investment  ; second,  the  probable  and  natural  cost  of  its  reproduc- 
tion. People  ex  rel.  Powers  v.  Kalbfieisch,  25  App.  Div.  432. 
These  must  be  controlling  elements  in  arriving  at  the  value  of  the 
“ spec  ial  franchise  ” and  property  connected  therewith ; aided 
so  fa]  as  possible  and  practicable  in  each  particular  case  by  the 
elements  already  suggested. 

It  ;s  said  in  People  ex  rel.  M.  R.  R.  Co.  v.  Barker,  146  1ST.  Y. 
304  (314),  in  passing  upon  the  right  of  assessors  to  determine  the 
amou  it  and  value  of  personal  property,  that  “ Presumptions  to 
some  extent  should  be  indulged.  For  this  reason  the  earnings  of 
a cor]ioration  may  be  considered  by  the  assessors,  and  where  they 
are  such  as  to  enable  the  company  to  pay  its  running  expenses, 
neces!  ary  repairs,  interest  upon  its  indebtedness,  and  declare  a 
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dividend  of  six  per  cent.,  and  still  have  a surplus,  it  may  be  as- 
sumed that  its  capital  stock  remains  unimpaired,  and  that  there 
were  assets  over  and  above,  sufficient  to  pay  its  outstanding  in- 
debtedness.” Citing  People  ex  rel.  The  Equitable  Gas  Light  Com- 
pany V.  Barker,  144  iST.  Y.  94.  This  authority  would  seem  to 
abundantly  justify  the  taking  into  consideration  the  payment  of 
interest  upon  the  bonded  indebtedness  in  arriving  at  the  value  of 
the  corporate  assets. 

It  would  seem,  therefore,  that  the  practical  and  practicable 
method  for  arriving  at  the  entire  value  of  corporate  assets  with  a 
view  to  assessment  of  the  special  franchise  ” necessitates  a con- 
sideration of  the  cost  of  reproduction  of  the  real  estate,  of  the 
earning  capacity  of  the  property  as  a whole,  and  as  an  element 
going  to  make  up  the  corporate  value  by  showing  the  earning 
capacity,  the  value  of  the  capital  stock  and  surplus,  and  the  actual 
value  of  the  bonded  indebtedness.  That  in  addition  there  must 
be  considered  all  the  surrounding  and  attending  facts  and  circum- 
stances which  tend  to  enhance  value  or  aid  in  ascertaining  value, 
as  well  as  such  facts  and  circumstances  of  a character  which  in 
anywise  tend  to  detract  from  or  depreciate  the  value  of  the  cor- 
porate property,  as,  for  instance,  the  amount  of  floating  debt  or 
liabilities  of  any  kind  not  included  in  bonded  indebtedness. 

It  is  impossible  to  give  any  hard  and  fast  rule  for  ascertaining 
the  value  of  corporate  property  of  varying  classes  and  different 
character,  and  only  very  broad  general  rules  can  be  laid  dowm, 
which  must  be  modified  in  particular  cases,  according  to  the  facts 
and  circumstances  bearing  upon  each  individual  instance. 

But  having  arrived  at  the  value  of  the  entire  corporate  prop- 
erty, the  problem  is  by  no  means  solved,  since  there  is  only  to  be 
assessed  the  “ special  franchise,”  together  with  the  value  of  the 
tangible  property  ” in  connection  with  the  “ special  franchise.” 

The  indebtedness  of  a corporation  is  to  be  deducted  for  the 
purpose  of  arriving  at  the  value  of  taxable  corporate  assets  under 
the  General  Tax  Law  for  the  taxation  of  capital  stock.  People 
ex  rel.  Roebling’s  Sons  v.  'Wemple,  138  IST.  Y.  582;  People  ex 
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rel.  iebiisch  & Ililger  Co.  v.  Roberts,  154  jS".  Y.  101;  but  this 
rule  i ) not  applicable  to  the  assessment  of  “ special  franchises  ” 
and  r(  al  estate  connected  therewith,  as  it  is  treated  as  real  estate 
under  the  statute,  and  the  indebtedness  of  the  corporation,  there- 
fore, ( annot  be  allowed  as  an  offset  or  to  lessen  the  assessed  valua- 
tion. It  is,  of  course,  quite  plain  that  in  the  first  instance  real 
estate  which  is  not  included  within  the  statutory  definition  (subd. 
3 of  Si  2 as  amended)  cannot  be  assessed  in  connection  with  or 
as  par : of  the  “ special  franchise,”  and  therefore  the  value  of  all 
such  ]eal  estate  must  be  deducted  from  the  ^alue  of  the  entire 
corporate  property  under  the  terms  of  the  statute.  It  is  equally 
clear  hat  the  value  of  the  tangible  and  personal  property  of  the 
corporation  nurst  be  deducted,  since  only  real  estate  and  the  ‘‘  s]>e- 
cial  fr  anchise  ” assessable  as  real  estate  is  to  be  taxed  under  the 
provis  ons  of  the  Act. 

Stil  further  it  is  necessary  to  deduct  the  value  of  the  franchise 
to  be  ,i  corporation;  that  is,  the  business  opportunity  and  capacity 
of  the  corporation  which  is  taxed  under  the  General  Tax  Law,  and 
which  is,  under  the  Union  Trust  Company  case  and  other  au- 
thoriti  ?s,  a franchise  separate  and  distinct  from  that  sirbject  to  taxa- 
tion u ider  this  Act,  including  also  the  choice  and  conduct  and  the 
good-will  of  the  business  which  were  not  taxable  under  the  statutes 
as  the 7 stood  before  the  amendment  (134  U.  S.  594;  19  App. 
Div,  £96;  126  Y.  Y.  443;  25  Misc.  540),  since  these  variorrs  ele- 
ments are  not  made  taxable  under  the  amendment  within  the 
definit  ion  of  a “ special  franchise.”  In  fact,  all  the  property  which 
does  not  come  within  the  statutory  definition  of  a ‘^special  fran- 
chise must  be  deducted  from  the  total  valuation. 

The  value  of  a “ special  franchise,”  therefoi  is  arrived  at  by 
ascertE  ining  the  value  of  the  entire  corporate  property,  taking  into 
consid  >ration  all  the  elements  which  go  to  make  up  such  value, 
and  deducting  therefrom  the  value  of  the  personal  property  of  the 
corpor  ition,  of  so  much  of  the  real  estate  as  is  not  connected  with 
the  ‘‘  E pecial  franchise,”  and  of  the  franchises  not  affected  by  ihis 
amend  tnent,  in  fine,  by  deducting  from  the  total  value  of  cor- 
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porate  assets  all  of  the  intangible  and  tangible  property  not  part 
of,  or  connected  with,  the  “ special  franchise.” 

A memorandum  for  form  of  report  under  section  43  of  the 
Tax  Law,  prepared  with  the  assistance  of  the  Secretary  of  your 
Board,  is  submitted,  which  may  be  required  from  every  person, 
copartnership,  association  or  corporation  which  possesses  or  enjoys 
a “ special  franchise,”  the  same  having  been  prepared  in  accord- 
ance with  and  for  the  purpose  of  carrying  out  the  views  expressed. 

DEDUCTION  FROM  “ SPECIAL  FRANCHISE  ” TAX  FOR 

LOCAL  PURPOSES. 

Under  section  46  of  the  Tax  Law,  as  amended  by  chapter  712 
of  the  Laws  of  1899,  any  deductions  to  be  made  for  payments  “ in 
the  nature  of  a tax  ” from  the  tax  assessed  upon  any  “ special  fran- 
chise ” are  to  be  made,  not  from  the  assessed  valuation,  but  from 
the  tax  levied  upon  such  assessed  valuation,  in  the  manner  therein 
specifically  described. 

This  Board  is,  therefore,  not  called  upon  in  assessing  the  “special 
franchise  ” to  consider  this  question,  and  its  duty  is  discharged 
when  the  valuation  of  the  “ special  franchise  ” assessed  by  it  is 
arrived  at,  without  regard  to  any  deduction  provided  for  by  sec- 
tion 46,  and  it  may  not  take  into  consideration  either  the  efi’ect  of 
such  assessment  as  a means  of  raising  revenue  by  taxation,  or  as 
tending  to  equalize  assessments  among  corporations  liable  to  taxa- 
tion on  “ special  franchises  ” or  the  contrary.  As  to  how  far  and 
in  what  respect  the  sums  paid,  either  in  gross,  annually,  by  way 
of  percentage,  or  as  license  fee,  for  the  franchise,  affect  its  value, 
is  a question  for  the  judgment  of  the  Commissioners  on  the  facts 
as  ihey  may  be  presented  in  each  particular  case. 

LEASES  FOR  YEARS  ; HOW  ASSESSED. 

It  has  been  the  custom  on  the  part  of  assessors  to  assess  lease 
hold  property,  where  the  term  is  for  a long  period,  to  the  lessee, 
and  this  custom  seems  to  be  founded  upon  the  statute  and  decisions, 
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altliou  ’’ll  authority  upon  the  subject  is  exceedingly  meager.  It  is 
held  u.  Trustees  of  the  Village  of  Elmira  v.  Dunn,  22  Barb.  402, 
where  the  question  arose  whether  a lessee  for  990  yeai's  was  liable 
to  taxation  for  the  premises  so  leased,  that  the  property  was  prop- 
erly a ^sessahle  under  the  Revised  Statutes  to  the  person  holding 
the  lej  se  upon  the  gi’ound  that  the  interest  of  the  lessee  in  such  a 
case  is  regarded  as  an  estate  in  lands.  This  was  followed  at  Spe- 
cial T'“rm  in  People  ex  rel.  Thompson  v.  ]MeCa>mber,  24  St.  Rep. 
902  . C.,  7 Supp.  71).  The  principal  case  is  cited  with  approval 

upon  another  point  in  ]\ratter  of  Clason,  5 App.  Div.  508. 

Tlu  term  “ real  estate  ” under  the  Revised  Statutes  was  for 
some  ]iurposes  held  to  include  chattels  real,  and  this  provision  was 
re-ena  led  in  the  Real  Estate  Law,  section  240,  and  estates  for 
years  ire  defined  as  chattels  real,  1 R.  S.  750,  section  10;  Real 
Estate  Law,  section  23. 

The  statutory  provisions  contained  in  1 R.  S.  722,  ^^ectious  1 to 
5,  refi'rred  to  in  Trustees  of  Elmira  v.  Dunn  (supra),  have  been 
substa  atially  re-enacted  in  sections  20  to  23,  Real  Property  Law, 
and  tlie  statutes  and  authorities  in  this  State,  therefore,  seem  to 
autho]  ize  an  assessment  to  be  made  to  the  person  holding  the  lease. 


COXCLUSIOK 

It  nay  be  well  said  that  the  method  suggested  leaves  many 
quest!  ms  to  be  determined  by  the  Tax  Commissioners,  particu- 
lar! v as  to  the  value  of  the  ^ood-will,  conduct  of  the  business  and 
f]-an(d  ise  to  he  a corporation,  and  whatever  constitutes  the  value 
of  the  intangible  franchise  not  taxable,  which  must  lie  deducted. 
In  no  case  is  it  possible  to  adopt  rigid  rules  of  valuation  for  prop- 
erty, lhe  value  of  which  depends  on  so  great  a variety  of  elements, 
and  such  rules  can  only  be  general  in  their  character  and  must  be 
subjee  t to  modification  in  individual  cases.  A wide  discretion  is 

I necessarily  vested  in  the  officers  charged  with  the  duty  of  fixing 

values,  and  absolute  certainty  is  not  possible  under  such  conditions. 
The  language  of  the  Court  in  People  ex  rel.  The  Equitable  Gas 


Light  Company  v.  Barker,  144  IM.  Y.  94  (103),  through  Chief  Judge 
Andrews,  is  applicable  to  the  action  of  the  State  Board  of  lax 
Commissioners  under  the  present  statute.  He  said;  lu  making 
inquiry  and  collecting  the  facts,  they  are  not  bound  by  the  strict 
rules  which  govern  ordinary  judicial  proceedings.  If  they  act  in 
good  faith  upon  their  best  judgment,  upon  reasonable  grounds, 
and  they  do  not  err  in  the  principle  of  assessment  to  the  prejudice 
of  the  taxpayer,  their  decision  cannot  be  overruled. 

Respectfully  Submitted, 

J.  YEWTOY  FIERO. 

Sept.  25th,  1899. 
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